9807
BONDS, OTHER SECURITY, AND INSURANCE

9807.1
The CO may require any of the following types of security for any solicitation or contract, other than a small purchase, regardless of the estimated amount of the contract when determined to be in the best interest of the Hospital or when required by District law or regulation:

(a)
Bid bonds;

(b)
Other bid or proposal security;

(c)
Construction performance and payment bonds;

(d)
Insurance; and

(e)
Performance or payment bonds or other security on non-construction contracts.

9807.2
A payment security shall be required only when a performance security is required and the use of the payment security is in the best interest of the Hospital, unless the CO determines, in writing, that either type of security would, by itself, protect the best interests of the Hospital.

9807.3
When a security is required by the CO, the CO may accept any of the following types of security:

(a)
A bond provided by a surety;

(b)
A certified check or irrevocable letter of credit issued by an insured financial institution in the equivalent amount of the security; or

(c)
United States government securities that are assigned to the Hospital which pledge the full faith and credit of the United States.

9807.4
When the Hospital’s independent price estimate for a construction contract exceeds seventy-five thousand dollars ($75,000), the CO shall require a bid security for the invitation for bids or request for proposals. For a construction project less than seventy five thousand dollars ($75,000), the CO may require a bid security.

9807.5
The bid security for a construction contract shall be in an amount equal to at least five percent (5%) of the amount of the bid or price proposal. The bid security for non-construction contracts shall be in an amount set by the CO.

9807.6
When a bid security is required, the solicitation shall contain the following:

(a)
A statement that bid security is required;

(b)
Notice that the bid security will remain in effect for as long as the bid or proposal is required to remain effective; and

(c)
Sufficient information to allow bidders or offerors to determine the amount of the required bid security.

9807.7
No action shall be taken against the bid security of a bidder or offeror that is permitted to withdraw a bid or proposal prior to award due to a mistake in the bid or proposal.

9807.8
If a bid fails to comply with the bid security requirements set forth in the solicitation, the CO shall reject the bid. However, the CO may accept the bid if the CO determines that acceptance of the bid or proposal would be in the best interests of the Hospital and for one of the following reasons:

(a)
When only one bid is received, that bid may be accepted and the CO shall require the furnishing of the bid security before the contract is signed;

(b)
The amount of the bid security is less than required, but is equal to or greater than the difference between the bid price and the next higher acceptable bid;

(c)
The amount of the bid security submitted, although less than that required by the solicitation for the maximum quantity bid upon, is sufficient for a quantity for which the bidder is otherwise eligible for award. Any award to the bidder or offeror shall not exceed the quantity covered by the bid security;

(d)
The bid security becomes inadequate as a result of the correction of a mistake, if the bidder agrees to increase the bid security to the level required for the corrected bid; and

(e)
The bid security is received late, and late receipt is waived by the CO for reasons determined to be in the best interests of the Hospital.

9807.9
The CO shall require a contractor to furnish performance and payment bonds or other security on any construction contract when the Hospital’s independent estimate of the cost of the contract exceeds seventy-five thousand dollars ($75,000). The CO may require a contractor to furnish a payment or performance bond or other security for any construction or non-construction contract, regardless of amount, when the CO determines that the security is necessary or advisable to protect the interests of the Hospital.

9807.10
The amount of the performance security shall be one hundred percent (100%) of the original contract price, unless the CO determines that a lesser amount or percentage would be adequate for the protection of the Hospital. The CO shall state the amount or percentage in the solicitation.

9807.11
The CO shall require additional performance security when a contract price is increased. The increase in performance security shall equal one hundred percent (100%) of the increase in the contract price, unless the CO determines that a lesser amount or percentage is adequate for the protection of the Hospital.

9807.12
The CO may require additional performance security by directing a contractor to increase the original sum of the existing security or to obtain an additional security.

9807.13
The payment security shall be in an amount of not less than fifty percent (50%) of the total amount of the contract price.

9807.14
When a contract price is increased, the Hospital may require additional payment security in an amount adequate to protect suppliers of labor and material. However, in no event shall the amount of payment security fall below fifty percent (50%) of the increased contract price.

9807.15
When performance or payment security is required, the solicitation shall contain the following:

(a)
A statement that security is required;

(b)
The amount of the security expressed as a fixed sum or percentage of the contract price; and

(c)
The deadline for submitting acceptable security.

9807.16
If the CO uses a letter contract to allow the contractor to proceed with work before execution of the definitive contract, the letter contract shall contain a clause that no payments shall be made under the letter contract until the required payment and performance securities have been received.

9807.17
Security requirements shall be in accordance with Local Small Disadvantaged Business Enterprises (LSDBE) Act 9-223 as amended.


EDITOR’S NOTE: For current provisions regarding contracting with local, small, and disadvantaged businesses, please refer to D.C. Code, 2001 Ed. §§2-217.01 to 2-217.07.

9807.18
A new surety bond covering all or part of the obligation on a security previously approved may be substituted for the original security, if approved by the CO. The CO shall require the contractor to notify the principal and surety on the original bond of the effective date of the new bond.

9807.19
The CO shall, upon request, furnish the name and address of the surety or sureties to any subcontractor or supplier who has furnished or been requested to furnish labor or material for a contract. In addition, general information concerning the work progress, payments, and the estimated percentage of completion may be furnished to persons who have provided labor or material and have not been paid.

9807.20
During the performance of contracts requiring payment and performance security, the Hospital shall not withhold payments that are due to contractors or assignees because subcontractors or suppliers have not been paid.

9807.21
If, after completion of a contract requiring payment and performance security, the Hospital receives written notice from the surety regarding the contractor’s failure to meet its obligation to its subcontractors or suppliers, the CO shall withhold final payment. However, the surety shall agree to hold the Hospital harmless from any liability resulting from withholding the final payment. The CO shall authorize final payment upon agreement between the contractor and surety or upon a judicial or other binding determination of the rights of the parties.

9807.22
The Hospital shall obtain adequate security for bonds (including coinsurance and reinsurance agreements), required or used with a contractor for supplies or services, including construction. A bond security may be obtained from a corporate or individual surety; provided, that an individual surety shall not be used for any construction contract in excess of seventy-five thousand dollars ($75,000). At least two (2) individual sureties shall be required to execute a security. Each corporate surety shall be a company authorized to do business in the District of Columbia.

9807.23
The CO shall determine the acceptability of all individuals proposed as sureties.

9807.24
If a contract is modified, the CO shall obtain the consent of surety in the following circumstances:

(a)
When an additional bond is obtained from another surety;

(b)
When no additional bond is required and the modification is beyond the scope of the original contract; or

(c)
When no additional bond is required and the modification does not change the scope of the contract but increases or decreases the contract price by more than twenty-five percent (25%) or fifty thousand dollars ($50,000).

9807.25
The CO shall obtain the consent of surety for a novation agreement.

9807.26
The CO shall obtain the consent of surety when a contract is to be awarded after the deadline set for contract award unless the written commitment of the surety extends to or beyond the date the contract is signed.

9807.27
The Hospital shall require each contractor to obtain insurance, by purchase, for the risks to which the contractor is exposed, except when the contract specifically relieves the contractor of liability for loss or damage suffered by Hospital personnel and property.

9807.28
When the Hospital requires a contractor to provide insurance coverage, the policies shall contain an endorsement that any cancellation or material change in the coverage or terms and conditions of the coverage shall not be effective unless the insurer or the contractor gives prior written notice of the cancellation or change to the Hospital in the manner required by the contract or the CO.

9807.29
The Hospital requires malpractice insurance to be carried by specific contractors performing under a Health Care Service contract. The insurance amount required is in accordance with the dollar minimum as stated in the contract. The liabilities arising from performance is the responsibility of the contractor.

9807.30
If reinsurance is contemplated, the CO may require reinsurance agreements to be executed and submitted with the securities before making a final determination on the securities.

9807.31
The CO shall require contractors to comply with applicable federal and Hospital workers’ compensation and occupational disease statutes. If occupational diseases are not compensable under those statutes, they shall be covered under the employer’s liability section of the insurance policy, except when contract operations are so commingled with a contractor’s commercial operations that it would not be practical to require the coverage.

9807.32
Each contractor shall be required to carry employer’s liability coverage of at least one hundred thousand dollars ($100,000).

9807.33
The CO shall require each contractor to have bodily injury liability insurance coverage written on the comprehensive form of policy of at least five hundred thousand dollars ($500,000) per occurrence.

9807.34
Property damage liability insurance shall be required only in special circumstances, as determined by the CO.

9807.35
The CO shall require automobile liability insurance written on the comprehensive form of policy. The policy shall provide for bodily injury and property damage liability covering the operation of all automobiles used in connection with performing the contract.

9807.36
Policies covering automobiles shall provide coverage of at least two hundred thousand dollars ($200,000) per person and five hundred thousand dollars ($500,000) per occurrence for bodily injury and twenty thousand dollars ($20,000) per occurrence for property damage.

9807.37
When an aircraft is used in connection with performing a contract, the CO shall require aircraft public and passenger liability insurance. Coverage shall be at least two hundred thousand dollars ($200,000) per person and five hundred thousand dollars ($500,000) per occurrence for bodily injury, other than passenger liability, and two hundred thousand dollars ($200,000) per occurrence for property damage. Coverage for passenger liability bodily injury shall be at least two hundred thousand dollars ($200,000) multiplied by the number of seats or passengers, whichever is greater.


SOURCE: Final Rulemaking published at 41 DCR 4508, 4546 (July 8, 1994).

