D.C. DEPARTMENT OF HUMAN RESOURCES

NOTICE OF PROPOSED RULEMAKING
The Director of the District of Columbia Department of Human Resources (DCHR), with the concurrence of the City Administrator, and pursuant to sections 404(a), 1103, and 1203(m) of the District of Columbia Government Comprehensive Merit Personnel Act of 1978 (CMPA), effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code §§ 1-604.04(a), 1-611.03, and 1-612.03(m)  (2016 Supp.)); and Mayor’s Order 2008-92, dated June 26, 2008, hereby gives notice of the intent to adopt the following amendments to Chapters 11 (Classification and Compensation) and 12 (Hours of Work, Legal Holidays and Leave) of Subtitle B (Government Personnel) of Title 6 (Personnel) of the District of Columbia Municipal Regulations (DCMR), in not less than thirty (30) days after publication of this notice in the D.C. Register.  
If adopted, the amended Sections 1126 and 1130 will require that District agencies offer salaries to a new hire and competitive appointments for a current District employee who compete for a position based on the relative value of the position and the candidate’s qualifications, without regard to the candidate’s salary history, unless the salary history is raised by the candidate. In addition, salary schedules under the Wage Service Rate System were changed from a six (6)-step system to a ten (10)-step system a number of years ago. DCHR proposes to amend section 1129 to reflect this change.  The proposed amendment to section 1139 authorizes agencies to grant exempt time-off to FLSA-exempt employees at any grade level. The proposed amendment to section 1139 also authorizes the Chief of Police to grant exempt time-off to certain members of the Metropolitan Police Department, consistent with the amendment to section 1103(g) of the CMPA (D.C. Official Code § 1-611.03(g)) made by section 211(b) of the Neighborhood Engagement Achieves Results Amendment Act of 2016, effective June 30, 2016 (D.C. Law 21-125; 63 DCR 4659). DCHR is proposing to amend section 1155 to implement the amendment to section 1103(a)(7)(A) of the CMPA (D.C. Official Code § 1-611.03(a)(7)(A)) made by section 2 of the Active Duty Pay Differential Amendment Act of 2016 (D.C. Law 21-648; 64 DCR 949), which provides employees with military pay differential if they were or will be called to active duty for any contingency operations as defined in 10 U.S.C. § 101(a)(13) following the formal inception of Operation Odyssey Dawn in 2011.  The proposed amendment to section 1199 would provide a definition of the term “competitive appointment.”  Finally, the proposed amendment to Subsection 1262.2 provides employees who are on military leave for training 15 days of military leave each fiscal year consistent with Section 1203(m) of the CMPA (D.C. Official Code § 1-612.03(m)).  
Chapter 11, CLASSIFICATION AND COMPENSATION, of Title 6-B DCMR, GOVERNMENT PERSONNEL, is amended as follows:

Subsections 1126.5, 1126.6, 1126.7 and 1126.11(c) of Section 1126, DISTRICT SERVICE SALARY SYSTEM - GENERAL PROVISIONS, are amended to read as follows:
1126.5
Except as provided in Subsections 1126.6 through 1126.11, 1126.21, 1126.22, and 1126.29, a new appointment shall be made at the minimum rate of the grade or pay level.
1126.6
At the discretion of the agency head, initial or first appointments to the Career Service may be made at any salary up to step 4, for positions paid on the Career Service Salary Schedule. The following factors should be considered when setting the pay: 

(a)  
Skill set the selectee brings to the job in addition to the minimum qualifications for the position;

(b)  
Effect on agency and budget limitations;

(c)  
Market value of the position; and 

(d)  
Internal compensation relationships.     

The lead-in language in Subsection 1126.7 is amended to read as follows: 

1126.7
The employing agency may set the initial rate of pay at any amount up to the midpoint range of the grade or pay level for the position.  The following factors should be considered when setting the pay at an amount up to the midpoint range: 

	TYPE OF APPOINTMENT
	PAY-SETTING RULE

	Initial or First (1st) Appointment

with the District government


	(a) The employing agency may set the initial rate of pay at any amount up to the midpoint range of the grade or pay level for the position.  The following factors* should be considered when setting the pay at an amount up to the midpoint range:

(1) Skill set the selectee brings to the job in addition to the minimum qualifications for the position;

(2)  Effect on agency and budget limitations;

(3)  Market value of the position; and 

(4)  Internal compensation relationships.     

(b)  For extraordinary cases, the employing agency shall request approval from the personnel authority to set the initial rate of pay at an amount above the midpoint range of the grade or pay level for the position.  The personnel authority shall establish the criteria for the request, which shall be made in writing by the  employing agency.  

*Note: The employing agency may not seek information about or base compensation offers on salary history, unless selectee introduces salary history into the negotiation process. 


Paragraph (c) of Subsection 1126.11 is amended to read as follows:
(c)
The candidate’s rate of basic pay or salary history, only if raised by the candidate in salary negotiation during the hiring process.
Subsections 1129.4, 1129.5, and 1129.13 of Section 1129, WAGE SERVICE RATE SYSTEM – WITHIN-GRADE INCREASES, is amended to read as follows:

1129.4
Except as provided in Subsection 1129.6, the waiting periods for advancement to the next rate in all grades for a wage employee with a scheduled tour of duty shall be as follows:

(a)
Rates 2, 3, 4, and 5:  fifty-two (52) calendar weeks of creditable service; and 
(b)
Rates 6, 7, 8, 9, and 10:  one hundred four (104) calendar weeks of creditable service.
1129.5
Except as provided in Subsection 1129.7, the waiting period for advancement to the next rates in all grades for a wage employ​ee without a scheduled tour of duty shall be as follows:

(a)
Rates 3, 4, and 5:  two hundred sixty (260) days of creditable service in a pay status over a period of not less than twenty-six (26) calendar weeks; and

(b)
Rates 7, 8, 9, and 10:  five hundred twenty (520) days of creditable service in a pay status over a period of not less than one hundred four (104) calendar weeks.
1129.13
For a wage employee with a scheduled tour of duty, time in a nonpay status, except as provided in Subsections 1129.15 through 1129.19, shall be creditable service in the computation of a waiting period when it does not exceed an aggregate of any of the following:

(a)
Two (2) administrative workweeks in the waiting period for rates 2, 3, 4, or 5;

(b)
Four (4) administrative workweeks in the waiting period for rates 7, 8, 9, or 10.

Section 1130, CAREER SERVICE POSITION CHANGES-SETTING PAY, is amended as follows:  
Subsections 1130.3 and 1130.4 are amended to read as follows: 

1130.3
When any action moves an employee from a CS salary schedule (“current” schedule) to another grade within the same CS salary schedule or to any grade within another CS salary schedule or Wage Service rate schedule (“new” schedule), the rate of pay on the new schedule shall be determined under one (1) of the following, as appropriate:

(a)
If the representative rate of the employee’s grade in his or her current schedule is less than the representative rate of the grade to which he or she is being assigned in either the same schedule or a new schedule, the movement constitutes a promotion, and the employee shall be entitled to one (1) of the following:

(1) Basic pay at the lowest rate of the new grade that is equivalent to his or her existing rate of basic pay plus two (2) step increases of the current grade;
(2)
If the rate determined in (1) above falls between two (2) rates of the new grade, he or she shall be entitled to the higher rate; or

(3)
If the rate determined in (1) above is higher than any rate of the new grade, he or she shall be entitled to the maximum rate of the new grade.

(b)
If the representative rate of the new position is less than the representative rate of the employee’s existing position, the movement constitutes a “change to a lower grade.” If the representative rate of the new position is equal to the representative rate of the employee’s existing position, the movement constitutes a “reassignment.” When the movement is either a “change to a lower grade” or a “reassignment,” the agency may pay the employee as follows:
(1)
The agency may pay the employee at any rate of the new grade that does not exceed his or her highest previous rate; 

(2)
If the employee’s highest previous rate falls between two (2) rates of the new grade, the agency may pay the employee at the higher rate; or 
(3) For competitive appointments to a different position, an agency may pay the employee in accordance with the pay-setting rules for initial or first-time appointments with the District government outlined in Subsection 1126.6.   
1130.4
When any action moves an employee from one Wage Service rate schedule (“current” schedule) to another grade within the same rate schedule or to any grade within another Wage Service rate schedule or CS salary schedule (“new” schedule), the rate of pay on the new schedule shall be determined under one (1) of the following, as appropriate:

(a)
If the representative rate of the employee’s grade in his or her current schedule is less than the representative rate of the grade to which he or she is being assigned in either the same schedule or a new schedule, the movement constitutes a promotion, and the employee shall be entitled to one (1) of the following:

(1)
Basic pay at the lowest rate of the new grade that is equivalent to his or her existing rate of basic pay plus a two (2) step increase of the current grade (for a rate schedule with ten (10) steps);

(2)
If the rate determined in (1) above falls between two (2) rates of the new grade, he or she shall be entitled to the higher rate; or

(3)
If the rate determined in (1) above is higher than any rate of the new grade, he or she shall be entitled to the maximum rate of the new grade.

(b)
If the representative rate of the employee’s grade in his or her current schedule is equal to or more than the representative rate of the grade to which he or she is being assigned in either the same schedule or a new schedule, the movement constitutes a reassignment (when “equal to”) or a change to lower grade (when “more than”), and the agency may pay the employee in accordance with either of the following:

(1) The agency may pay the employee at any rate of the new grade that does not exceed his or her highest previous rate; or

(2)
If the employee’s highest previous rate falls between two (2) rates of the new grade, the agency may pay the employee at the higher rate.

A new Subsection 1130.17 is added to read as follows:

1130.17
When an employee is converted from a term or temporary appointment to a permanent appointment at the same grade level in the Career Service pursuant to Chapter 8 of these regulations, there shall be no change to the rate of pay.
Subsections 1139.2 and 1139.5 of Section 1139, EXEMPT TIME OFF, are amended to read as follows:
1139.2
This section applies to employees subject to the District Service Salary System, the Wage Service Rate System, or the Recreation Service Rate System who are exempt from the Fair Labor Standards Act (FLSA).
…

1139.5
An agency head may credit an employee with up to eighty (80) hours of exempt time off per leave year; provided, that with the approval of the personnel authority, an agency may credit an employee with an additional forty (40) hours of exempt time off within the leave year, when the hours justifying exempt time off under Subsection 1139.3 are granted because of emergencies or other unforeseen circumstances, such as:

(a)
Work resulting from severe weather events, including excessive snow and hurricanes;

(b)
Work resulting from publicly scheduled events in the District of Columbia requiring infrastructure support; and
(c)

Emergency situations so declared by the Mayor.  
Subsection 1139.9 is added to read as follows:
1139.9
The Chief of Police may grant exempt time off to uniformed members at the rank of Inspector and above, and the civilian equivalents in the Metropolitan Police Department not to exceed a total of eighty (80) hours in any consecutive twelve (12) month period in accordance with this section.   

Section 1155, OPERATION ENDURING FREEDOM AND OPERATION IRAQI FREEDOM PAY DIFFERENTIAL, is amended as follows:

The section title is amended to read as follows “MILITARY ACTIVE DUTY PAY DIFFERENTIAL”.

Subsection 1155.1(a) is amended to read as follows:
1155.1 

(a) 
Any full-time permanent, indefinite, or term employee who serves in a reserve component of the United States armed forces and who has been or will be called to active duty in preparation for, or as a result of Operation New Dawn, Operation Odyssey Dawn, or any contingency operation as defined in 10 U.S.C. § 101(a)(13), shall be entitled to apply for and receive, as applicable, a pay differential to compensate the employee for any difference between the employee’s District government basic pay and basic military pay.
Subsection 1199.99 of Section 1199, DEFINTIONS, is amended by adding a new definition for “Competitive appointment” as follows: 
Competitive appointment – an appointment or reassignment to a position within the District government made through open competition to the general public.
Chapter 12, HOURS OF WORK, LEGAL HOLIDAYS AND LEAVE, is amended as follows:

Subsection 1262.2 of Section 1262, MILITARY LEAVE, is amended to read as follows:
1262.2
An employee serving in a permanent appointment, temporary appointment pending establishment of a register (TAPER), term appointment, or indefinite appointment, who is a member of a reserve component of the Armed Forces, shall be entitled to military leave for each day, but no more than fifteen (15) calendar days per fiscal year and, to the extent that it is not used in a fiscal year, it will accumulate for use in the succeeding fiscal year until it totals fifteen (15) calendar days at the beginning of a fiscal year in which he or she is on active duty, inactive-duty training under 37 U.S.C. § 101, funeral honors duty under 10 U.S.C. § 12503 and 32 U.S.C. § 115, or engaged in field or coast defense training under 32 U.S.C. §§ 502 through 505.
Comments on this proposed rulemaking should be submitted, in writing, within thirty (30) days of the date of the publication of this notice in the D.C. Register to Justin Zimmerman, Associate Director, Policy and Compliance Administration, D.C. Department of Human Resources, 441 4th Street, N.W., Suite 330S, Washington, D.C. 20001, or via email to Justin.Zimmerman@dc.gov.  Additional copies of these proposed rules are available at the above address.
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